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ANNEX

2021/0428 (COD)
Proposal for a
REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL

amending Regulation (EU) 2016/399 on a Union Code on the rules governing the movement of
persons across borders

,THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION

HAVE ADOPTED THIS REGULATION:

Article 1

Regulation (EU) No 2016/399 is amended as follows:

(1) Article 2 is amended meodified as follows:
a)  point 12 is replaced by the following:

12.  ‘border surveillance’ means the surveillance of borders between border crossing
points and the surveillance of border crossing points outside fixed opening hours,

including preventative measures, to prevent or detect deteet-and-prevent
unauthorised border crossings or the circumvention of border checks.

b)  the following points 27 to 30 are added:

27. ‘instrumentalisation of migrants’ means referste a situation where a third state

or non state actor third-eotntry instigates ilegal immigration migratory-flows

into the Union, by aetively encouraging or facilitating the movement of third

country nationals to the external borders, ente-orfron-within-a-its-territory-and-
%heﬂ—eﬁw-&fds—te—these—extemal—befdefs where such actions afe—md-te&ﬁlv‘e—ef—&ﬂ—

Member—S%afe—wﬂ&efe—the—ﬁ&&tfe—ef—sueh—aeﬂeﬂs are almed at destablllsmg

destabttise-the Union or a Member State;-and- are-is liable to put at risk essential

state functions of a Member State, including ts-territorial-integrity, the
maintenance of law and order or the safeguard of its national security;'

1 Deleted part is included in recital 8.
Add at the end of recital 9: “Instrumentalisation of migrants does not refer to situations
where non state actors are involved in organised crime, in particular smuggling.
Humanitarian aid operations should not be considered as instrumentalisation.”
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28. ‘essential travel’ means travel in connection with an essential function or need
listed-in-Annex Xl taking into account any applicable international obligations of
the Union and of the Member States and-istedtnAnnex=X1;

29. ‘non-essential travel’ means travel for purposes other than essential travel;

30. ‘transport hubs’ means airports, sea or river ports, train or bus stations as well as
freight terminals.’

(2) In Article 5, the following paragraph 4 is added:

‘4.  Member States may, in particular in a situation of instrumentalisation of migrants or_
in a situation of emergency at the external border, Member-States-may limit the
number of border crossing points as notified pursuant to paragraph 1 or their opening
hours where the circumstances so require.

Any limitations adepted-pursuant to the first subparagraph shall be implemented in a
manner that is proportionate and that takes full account of the rights of:

(a) the persons enjoying the right of free movement under Union law;

(b) third-country nationals who are long-term residents under Council Directive
2003/109/EC?, persons deriving their right to reside from other instruments of
Union or national law or who hold national long-termstay visas, as well as their
respective family members;

(c) third-country nationals seeking international protection.’

(3) Article 13 is replaced by the following:
‘Article 13
Border surveillance

1. The main purpose of border surveillance shall be to prevent or detect deteet-and-
prevent unauthorised border crossings, to counter cross-border criminality and to take
measures against persons who have crossed the border illegally. In addition, border
surveillance shall enable information gathering which contributes to raising
situational awareness and carrying out risk analyses.

A person who has crossed a border illegally and who has no right to stay on the territory
of the Member State concerned shall be apprehended and made subject to procedures
respecting Directive 2008/115/EC.

2 Council Directive 2003/109/EC of 25 November 2003 concerning the status of third-country
nationals who are long-term residents (OJ L 16, 23.1.2004, p. 44).
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2. The border guards shall use all necessary resources, including stationary or mobile
units) to carry out border surveillance.

That surveillance shall be carried out in such a way as to prevent and discourage
persons from unauthorised border crossings between border crossing points or and from
circumventing the checks at border crossing points.

3. Surveillance between border crossing points shall be carried out by border guards whose
numbers and methods shall be adapted to existing or foreseen risks and threats. It shall
involve frequent and sudden changes to surveillance periods and other methods or
techniques, so that unauthorised border crossings are effectively prevented or detected

deteeted-orprevented.

4.  Surveillance shall be carried out by stationary or mobile units which perform their
duties by patrolling or stationing themselves at places known or perceived to be
sensitive, the aim of such surveillance being to prevent unauthorised border crossings or
apprehend individuals crossing or having crossed the border illegally. Surveillance
may also be carried out by technical means, including electronic means, equipment, and
surveillance systems and where appropriate stationary and mobile infrastructure.

5. Inasituation of instrumentalisation of migrants, the Member State concerned shall
intensify border surveillance as necessary in order to address the increased threat. In
particular, the Member State shall enhance, as appropriate, the resources and technical
means to prevent asi unauthorised border crossings-ofthe-border.

6.  Without prejudice to the support that the EurepeanBorderand-Coast-Guard-Agency

may provide to the Member States, in the event of a situation of instrumentalisation of
migrants, the Agency may carry out a vulnerability assessment as provided for in
Articles 10(1), point (c¢), and Article 32 of Regulation (EU) 2019/1896 of the European
Parliament and Council®, with a view to providing the necessary support to the Member
State concerned.

On the basis of the results of that assessment or any other relevant vulnerability
assessment or the attribution of a critical impact level to the border section concerned
within the meaning of Article 35(1)(d) of Regulation (EU) 2019/1896, the Executive
Director of the EuropeanBerderand-Coast-Guard Agency shall make
recommendations, in accordance with Article 41(1) of that Regulation to any Member
State concerned.

3 Regulation (EU) 2019/1896 of the European Parliament and of the Council of 13 November
2019 on the European Border and Coast Guard and repealing Regulations (EU) No
1052/2013 and (EU) 2016/1624, OJ L 295, 14.11.2019.
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The Commission may shal-be-empoweted-to adopt delegated-aets an implementing

act iraccordanee-with-Artiele-37 concerning additional-meastures-governing-
Sﬂﬁeﬁ-}aﬁe&—me}ttdmg—ﬂae—deve}epment—ef common mlnlmum standards for border

surveillance. an h
external-borders; These common minimum standards shall take into account t&krrrg—
mte-aeeount the type of borders, the impact levels attributed to each external border
section in accordance with Article 34 of the Regulation (EU) 2019/1896 and other
relevant factors such as geographical particularities. That implementing act shall be
adopted in accordance with the examination procedure referred to in Article

38(2).

(4) Chapter V is renamed as follows: “Specific measures relating to the external borders”

In-Chapter-V+tThe following Article 24= is inserted:

“Article 21a
Restrictions on travel to the European Union

This Article shall apply to situations of a threat to public health due to the existence
in one or more third countries of an infectious disease with epidemic potential as
defined by the relevant instruments of the World Health Organization where the
Commission, following the advice of the European Centre for Disease Prevention and
Control er—the—Coemmissionr, and in—elese—eeoperation—with—taking into account
information from the competent national authorities, establishes identify that such
a threat may have a negative impact on the area without controls at internal
borders.

The Council, on the basis of a proposal by the Commission, may adopt an implementing
Regulation, providing for temporary restrictions on travel to the Member States applied
at the external borders.

Suek Temporary restrictions on travel may include restrictions on entry to the Member
States and other prepertienate—measures minimum temporary health related
restrictions which are eensidered necessary for the protection of public health in the
area without controls at internal borders, such as for instance testing, quarantine, and
self-isolation’. Temporary restrlctlons on travel shall be nronortronate and non-
dlSCl’lmlllatOI'V ArCARS nde q NG PPN q AXLO and natagaA ng tod e

4 Member States may. where justified, adopt stricter minimum temporary health related

restrictions than those laid down in the implementation regulation.
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3. The following categories of persons shall be exempted from the restrictions on entry,
independent of the purpose of their travel:

a)  persons enjoying the right of free movement under Union law;

b)  third-country nationals who are long-term residents as defined in sader-Directive
2003/109/EC, persons deriving their right to reside from other instruments of
Union law or national law or who hold national long-termstay visas, as well as
their respective family members °.

4.  The implementing Regulation referred to in paragraph + 2 shall, where appropriate:

a)  identify any geographical areas or third countries® from which ren-essentiat travel
may be subject to restrictions or exemptions from restrictions, and define a
procedure to periodically review the havingregard-to-the-partieular situation of
the areas or countries concerned and the restrictions on travel imposed on the
basis of objective methodology and criteria, including, in particular, the
epidemiological situation;

b)  define the any-categories of persons undertaking-nesi-essential travel to be

exempted from any restrictions applicable to travel when-undertakingnen-
essential travel-

¢ )___lay down the conditions under which travel restrictions may be imposed,
exeepﬁeﬁa-l-l-y— on persons undertaklng essentlal travel rn—t-he—eveﬁt—t-h&t—t-he—

po1C 010 a t(3ratio v, g , v, b a a—varia

eeﬁeeﬂa—er—vaﬁ&ﬁt—e{;infefes{—haﬂaeeﬂ—deteeted.;

d) lay down minimum temporary health related restrictions to which persons
referred to in Article 3 a) and b) may be subject;

e) lay down the conditions under which non-essential travel asreferred-to-under
petnts{e)-and-(b) may be restricted or exempt from restrictions as-referred-te-
under-points(a) and(b),-including proof to be presented to support the

exemption and the conditions relating to the duration and nature of stay in the
areas or countries referred to in point (b);

9]

PM: recital IE status.
6 Amendment to recital 7: Member States may adopt, at the national level, restrictions on

travel against other regions or other third countries not covered by the implementing
regulation. based on their national risk assessment. Such measures shall remain

roportionate.
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Restrictions on entrv on person undertaklng essentlal travel fefe&ed—te—m—p&ragfaph
4 may . 3 -Hein A1
pﬁtﬁfS—W—fG—Vﬁi—ﬁHﬁﬁe?%— onlv be 1mnosed excentlonallv. for a strlctlv llmlted
period of time, until sufficient information about the disease referred to in
paragraph 1 or a new variant thereof is available and until other health related
restrictions, to be applied to those persons, necessary to protect public health, are
identified and adopted by the Council.

(5) Article 23 is replaced by the following:

“Article 23
£ ) el

Checks within the territory

The absence of border control at internal borders shall not affect:

a)

the exercise of police or other public powers by the competent authorities of the
Member States in their territory, including in their internal border areas, as conferred on
them under national law, insofar as the exercise of those powers does not have an effect
equivalent to border checks. The exercice of powers may include the use of
monitoring and surveillance technologies used in the territory, for the purposes of
addressing threats to public security or public policy.

The exercise by competent authorities of their powers may shall not, in particular, be
considered equivalent to the exercise of border checks when the measures fulfil each of
the following conditions:

i)  do not have border control as an objective;

i1)  are based on general information and experience of the competent authorities
regarding possible threats to public security or public policy and aim, in
particular, to:

— combat cross-border crime;

— combat trregutar restdenee-or-stay;tnked-to illegal migration; or

— contain the spread of an infectious disease with epidemic potential, the
existence of which has been established as-deteeted by the Commission,
following the advice of the European Centre for Disease Control, and
taking into account information from in-elose-cooperation-with the
competent national authorities;
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iii)) are devised and executed in a manner clearly distinct from systematic checks on
persons at the external borders, including where they are conducted at transport
hubs or directly on board of passenger transport servicesand when they are based
on a risk assessment analysis;

b)  the possibility for a Member State to carry out security checks on persons earried-eut at
transport hubs by the competent authorities or by carriers under the law of each

Member State, by-their-eompetent-atthorities erby-earriers, provided that such checks

are also carried out on persons travelling within a Member State;

c) the possibility for a Member State to provide by law for an obligation to hold or carry
papers and documents;

d) the possibility for a Member State to provide by law for an obligation on third-country
nationals to report their presence on its territory and for an obligation for managers of
establishments providing accommodation to see to it that third-country nationals
complete and sign registration forms pursuant respectively to the provisions of
Articles 22 and 45 of the Convention implementing the Schengen Agreement of 14
June 1985 between the Governments of the States of the Benelux Economic Union, the
Federal Republic of Germany and the French Republic on the gradual abolition of
checks at their common borders (‘the Schengen Convention’);

e)  checks for security purposes of passenger data against relevant databases on persons
traveling in the area without controls at internal borders which can be carried out by the
competent authorities under the applicable law.”

(6) The following Article 23a-is inserted:

“Article 23a

Procedure for transferring illegally staying third-country nationals apprehended at the
internal borders

1. This Article lays down the procedure for the transfer apptes-to-the-apprehenston of

an illegally staying third-country natlonal apprehended in fhe—vremrty—ef—mfem&l—
befdefs 1nternal border areas, of-th S pfermation e

the following condltlons are fulﬁlled
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ae) the third country national is apprehended as-part-efjeint-operations-cross-border
poliee-operational-eooperation;tipartientar; during jeint-pelieepatrots-er police

checks conducted within a bilateral cooperation framework. including joint
police patrols ; and

b €) there are clear indications that the illegally staying third country national has
arrived directly from the other Member State, on the basis of information
immediately available to the apprehending authorities, including statements from
the person concerned, identity, travel or other documents found on that person or
the results of searches carried out in relevant national and Union databases.

The competent authorities of a Member State may;based-on-a-finding after having
apprehended that-the an illegally staying third country national at the internal

border areas eoncerned-hasnorightto-stay-enitsterritery , decide to immediately
transfer the person to the Member State from which the person entered or sought to
enter, in accordance with the procedure set out in Annex XII. This transfer is without
prejudice to bilateral agreements or arrangements as referred to in Article 6(3) of
Directive 2008/115/EC. ’

Where a_transfering Member State applies the procedure referred to in paragraph 2, the
receiving Member State shall be required to take all measures necessary to receive the
third country national concerned in accordance with the procedures set out in Annex
XII.

From [one year following the entry into force of the Regulation] and annually thereafter,
Member States shall submit to the Commission the data recorded in accordance with
point 3 of Annex XII, regarding the application of paragraphs 1, 2 and 3.”

(7) Attheendof tThe first paragraph of Article 24;-the-firstparagraph is replaced by the
following:

“Member States shall remove all obstacles to fluid traffic flow at road crossing-points at
internal borders, in particular any speed limits not exclusively based on road-safety
considerations or required for the use of the technologies referred to in Article 23, point (a)

%.95
7 PM: status IE
7771/22 MdL/ml 9
Obtenu pot e g JAL1 LIMITE FR/EN

Got for you by

@ ¥ agence europe



7771/22

ANNEX
Obtenu pour vous par [l

Got for you by

@ ¥ agence europe

JAI1

MdL/ml
LIMITE

10
FR/EN



(19)

A new Annex XII is added:
“ANNEX XII

PART A

Procedure for transferring illegally staying third-country nationals-perso#s apprehended at the

internal borders

Transfer Bdec151ons ﬂsued-nursuant to Article 23:1(_) shall—stafe—t—he—gfeﬂﬁds—fer—ﬁﬂ&mg—

: &y ate be issued by means of a
standard form as set out in Part B, completed by the competent national authority. They shall
take effect immediately.

The completed standard form shall be handed to the third-country national concerned, who
shall acknowledge receipt of the transfer decision by signing the form and shall be given a
copy of the signed form.

Where the third-country national refuses to sign the standard form, the competent authority
shall indicate this refusal in the form under the section ‘comments’.

The national authorities issuing a refusat transfer decision shall record the following data:

a)  to the extent that these can be established by them, the identity and nationality of the
third-country national concerned,

b)  the references of the identity document, if any,

c)  where available, copies of any documents or data relating to the identity or nationality
of the third country national concerned, in combination with the relevant national and
Union databases.

d)  the grounds for transfer refusat,
e) the date of transfer refusal,

f)  the receiving Member States to-whteh-the-third-eountrynational-was sent-baek.

The national authorities issuing a transfer refusat decision shall collect the following data
and submit them yearly to the Commission:

a)——the-number-of persons-refused-entry:-
b)— the number-of persons-refused-stay:
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c) the number of persons transferred sentback;
d) the Member State(s) to which persons were transferred sentbaek;

e)  where this information is available, the nationality of the third-country nationals
apprehended;

f)  the grounds for transfer refusat-ofentry-and-stay;

g) the type of border as specified in Article 2 point 1 of Regulation (EU) 2016/399 at
which the third-country nationals were transferred sentback.

5. Third-country nationals Persoens subject to a transfer decision refused-entry-or-the-right-to-
stay shall have the right to appeal. Appeals against the transfer decision shall be conducted
in accordance with national law. A written indication of contact points able to provide
information on representatives competent to act on behalf of the third-country national in
accordance with national law shall also be given to the third-country national in a language
that they understand or are reasonably supposed to understand. Lodging such an appeal shall
not have suspensive effect.

6.  The authorities empowered under national law shall ensure that the third-country national
subject to a transfer refusat decision is transferred to the competent authorities of the
receiving netghbeuring Member State immediately and within 24 hours at the latest. The
authorities empowered under national law in the receiving reighbeuring Member State shall
cooperate with the authorities of the transferring Member State to that end.

7. If a third-country national who has been subject to a decision referred to in paragraph 1 is
brought to the border by a carrier, the autherity responsible authority teealty may:

(a) order the carrier to take charge of the third-country national and transport him or her
without delay to the Member State from which he or she was brought;

(b) pending onward transportation, take appropriate measures, in compliance with national
law and having regard to local circumstances, to prevent third-country nationals who
have been subject to a transfer decision refused-entry from re-entering illegally.
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PART B

Standard form for transferring persons apprehended at the internal borders

Name of State

Logo of State (Name of Office)

TRANSFER PROCEDURE AT THE INTERNAL BORDER

On at (time) at the location (indicate type of the internal border nearby or other relevant
information related to the apprehension by a joint patretoperation)

We, the undersigned, have before us:

Personal data (subject to availability)

Surname First name

Date of birth Place of birth Sex

Nationality Resident in

Type of identity document number

Issued in on

Visa number, if any type issued by
Valid from until

For a period of days:

Coming from bymeansof _  (indicate means of transport used, e.g. flight number), he/she is

hereby informed that he/she has—ﬁe—ﬂght—te—et—ay—m—the—eeunfry—ané will be transferred to pursuant to Article
23a of the Schengen Borders Code {inéf wing-rea .

Where applicable, grounds, in accordance with national law, stating that a person has no right to stay in the Member State :
SHAhasre-valid-travel document{s}

Comments
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o0 The person concerned declined to sign the form.

Person Concerned Officer responsible for checks

The person concerned may appeal against the transfer decisien—that-he/she-hasno—right-to-—stayasprovidedfor in accordance with

national law. The person concerned receives a copy of this document (each State must indicate the references to the national law and
procedure relating to the right of appeal).

Article 2

Amendment to Directive 2008/115/EC

1. Article 6(3) of Directive 2008/115/EC is replaced by the following:

“3.  Member States may refrain from issuing a return decision to a third-country national
staying illegally on their territory if the third-country national concerned is taken back
by another Member State in accordance with the procedure provided for in Article 23a
of the Regulation (EU) 2016/399 of the European Parliament and of the Council* or
under bilateral agreements or arrangements.

The Member State which has taken back the third-country national concerned in
accordance with the first subparagraph shall issue a return decision in accordance with
paragraph 1. In such cases, the derogation laid down in the first subparagraph shall not

apply.
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Member States shall without delay notify any existing, amended or new bilateral
agreements or arrangements to the Commission.”

*  Regulation (EU) 2016/399 of the European Parliament and of the Council of
9 March 2016 on a Union Code on the rules governing the movement of persons
across borders (Schengen Borders Code) (OJ L 077 23.3.2016, p. 1).

Article 3

Transposition of amendment to Directive 2008/115/EC

2-Member States shall adopt and publish, by 6 [12] months from entry into force of this Regulation
at the latest, the laws, regulations and administrative provisions necessary to comply with Article 2.
They shall forthwith communicate to the Commission the text of those provisions.

They shall apply those provisions from é [12] months from entry into force.

When Member States adopt those provisions, they shall contain a reference to Article 2 of this
Regulation or be accompanied by such a reference on the occasion of their official publication.
Member States shall determine how such reference is to be made.
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