Rebuttable presumption

How does it work in practice?
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2 criteria
fulfilled

Digital labour platform

No change @

Legal risk ! _
Employment model Genuine self-employment
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Individual action

« administrative procedure (where applicable)
« dispute resolution (where applicable)
* court procedure

. Decision by
Le.gal.c!alm by Rebuttal by platform administrative body / Appeal
individual (poss.) court (poss.)

« 2 criteria fulfilled * need to prove that * if in favour of
no employment employment
relationship under relationship:

national definitions

Shift in burden no suspensive effect

of proof
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Action by enforcement authorities

* e.g. labour inspectorates

Procedure launched by Rebuttal by platform Decision by Appeal / legal action
enforcement authority (poss.) enforcement authority (poss.)

« 2 criteria fulfilled * need to prove that * if in favour of
no employment employment
relationship under relationship:

national definitions

Shift in burden no suspensive effect

of proof
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3-step assessment

yes
Definition
of ‘digital
labour
platform’
no
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Criteria

Directive

does not
apply

Oor1
fulfilled

2 or
more
fulfilled

\

rebuttal
Presumption successful Self-
: employed /
JlEs / 3rd status
rebuttal

(SE +)

possible
based on
national

definitions rebuttal not

successful

Worker /

Presumption =
specific

does not

employment
relationship

2 n European
Commission

apply




Case 1: online reservation system

* client choses timeslot with his/her hairdresser or personal trainer

Definition Organisation of work?

of ‘digital * no matching of labour supply / demand
labour * no payment through system

platform’

no

Directive

does not
apply
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Case 2: home repair platform

« client indicates task to be done (e.g. painting, plumbing) via the
platform

* platform submits task description to potential service providers
registered with the platform

* interested service providers submit quotes / prices
» client selects service provider

» transaction is concluded and paid through platform
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Case 2: home repair platform

Criteria Platform does not:

yes
Definition .
of ‘digital
labour 0 criteri .
latform’ cr!terla
P fulfilled

Obtenu pour vous par il ®
Got for you by (| & agence europe

determine remuneration

set specific binding rules

supervise work / check quality

restrict freedom to organise work (e.g. working
hours, subcontracting, etc.)

restrict possibility to work for any third party

Presumption
does not

apply
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Case 3: cleaning platform

» client indicates hours and timing of cleaning to be done

* platform proposes cleaners which have previously indicated their
availability for certain hours

* transaction concluded and paid through platform
* platform sets level of remuneration (e.g. EUR 12 / hour)
« platform has rules on clothing and equipment to be used

« platform checks time spent at the client’'s home through geo-tracking
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Case 3: cleaning platform

3 criteria _
fulfilled Presumption

applies /
rebuttal

Criteria

v

yes

possible

based on

national
definitions

Definition
of ‘digital

labour
platform’
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Case 3: cleaning platform — option A

* National legislation defines ‘employment relationship’ through a
concept of legal subordination which comprises the following
elements:

 Authority to issue instructions
» Supervision of work
« Power to impose sanctions

» rebuttal not likely to be successful
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Case 3: cleaning platform — option A

3 criteria

fulfilled Presumption

applies /
] rebuttal

Criteria

yes

possible
based on

national rebuttal not
definitions successful

Definition
of ‘digital

labour
platform’

Worker /
specific

employment
relationship
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Case 3: cleaning platform — option B

« Consolidated national case-law excludes an employment
relationship in cases where the worker can choose his/her
working hours

» rebuttal likely to be successful
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Case 3: cleaning platform — option B

> criteria Presumption rebuttal Sell
o fulfilled ful employed /
Criteria applies / SUeeess
—» g 3rd status
yes rebuttal (SE +)

possible

based on

national
definitions

Definition
of ‘digital

labour
platform’
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