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Informal JHA Ministerial Meeting (Home Affairs)
30 January 2025, Warsaw

Working session I – Discussion paper: New and innovative solutions in migration management 

As an area of security, freedom, justice and a high standard of living, the European Union remains under constant migration pressure. Over the years, the Member States have been open to migration processes in economic, social and humanitarian terms. Migration has had a positive impact on both economic and social development, which has also been widely accepted by societies. EU law regulating migration management has also evolved, including in terms of human rights in the broadest sense. It has often gone beyond the principles adopted in international law, such as those set out in the Convention Relating to the Status of Refugees[footnoteRef:1]. The EU has also demonstrated its ability to respond unprecedentedly to mass migratory movements, as demonstrated by providing shelter to millions of war refugees from Ukraine. [1:  Convention Relating to the Status of Refugees, signed in Geneva on 28 July 1951.] 

Recently, however, there has been an adverse development. Member State societies’ ability to host large numbers of migrants is increasingly being put to the test, especially in situations where some migrants do not seek to integrate into the host society but instead to form separate communities in which norms and rules that deviate from European values may be cultivated.
In recent months, the attention has been focused on so-called innovative solutions in migration policy[footnoteRef:2]. These are intended to complement existing legislative tools and include, in particular, a new approach to return and asylum policy, including the safe third country concept, safe asylum processing sites (e.g. Italian-Albanian cooperation), return hubs and a new approach to holistic partnerships with third countries. In addition to this, migration processes have begun to be exploited by governments hostile to the European Union as part of hybrid actions aimed at destabilising and bringing about the collapse of the Union. The EU's response to the weaponisation of migration and migrants was outlined in the Commission Communication of 11 December 2024[footnoteRef:3].  [2:  This area has been highlighted, among others, by President Ursula von der Leyen in her letter to heads of state and government of 16 December 2024.]  [3:  Communication from the Commission to the European Parliament and the Council on countering hybrid threats from the weaponisation of migration and strengthening security at the EU's external borders, COM/2024/570 final.] 

Significant progress has also been made in the fight against migrant smuggling and trafficking in human beings, particularly in the context of operational cooperation with EU Agencies, such as Frontex or Europol, and further measures are currently being worked on[footnoteRef:4]. The Regulation against transport operators involved in migrant smuggling[footnoteRef:5], on which further work has been announced by the Presidency, will be an innovative element in the area of countering migrant smuggling. [4:  Examples include a directive harmonising criminal law on migrant smuggling, the Europol regulation and the EC's Global Alliance Against Migrant Smuggling initiative.]  [5:  COM(2021) 753 – Proposal of 23.11.2021 for a Regulation of the European Parliament and of the Council on measures against transport operators that facilitate or engage in trafficking in persons or smuggling of migrants in relation to illegal entry into the territory of the European Union.] 

The innovative ways to counter illegal migration mentioned above must be considered together, and they require extensive cooperation in implementation. It would indeed be difficult to imagine that even the best definition of a safe third country would be effective without the signing of new cooperation agreements with countries of origin and transit of migrants. The same holds true in the case of return hubs. Here, it is absolutely essential that there is an appropriate level of trust between the governments of the Member States and third countries, and that there is confidence that such action will have the desired effect. The draft of a new legal framework on return to be presented by the European Commission at the beginning of March 2025 is therefore awaited with great interest. This draft will undoubtedly be discussed as soon as possible, even perhaps at the EU Justice and Home Affairs Council in March.
A challenge in this context, however, is the parallel efforts of Member States to establish bilateral agreements with third countries, which include a migration component. While this approach might be justified in certain cases (e.g. counter-smuggling), it raises the risk of increasing expectations on the part of third-country governments and the imposition of conditions which are increasingly difficult for Member States to meet. In addition, such actions may be perceived as competing with each other and can even be exploited by third countries, putting them in a more favourable position while weakening the position of Member States and the European Union as a whole.
With this in mind, it is important to indicate an alternative path – agreements concluded at EU level, such as EU cooperation with the Western Balkan countries or the developing cooperation with North African countries. Bilateral cooperation between Member States and third countries should strengthen rather than weaken EU efforts.
Border security is another issue for further discussion. Currently, the main burden of border protection falls on the Member States with external borders of the EU. It is crucial to recognise that without secure and controlled external borders, it will be impossible to maintain the coherence and proper functioning of the Schengen area in the long term. It is therefore important to recognise that the robust protection of external borders is in the interest of the EU as a whole. An increasing amount of the EU budget should be dedicated to strengthening border infrastructure at land, sea and air borders with third countries. This topic must be reflected in the upcoming debate on the priorities of the next financial perspective.
At the same time, further measures need to be added to those already undertaken, which will not only better meet the current diagnosis of the migration situation but also better address public expectations.
Building on the reform of the asylum and migration legal framework, the debate on the further adaptation of EU law to current and future migration risks will be crucial here. While it is true that the vast majority of EU and international regulations (e.g. the Charter of Fundamental Rights of the EU, the European Convention on Human Rights, the Convention Relating to the Status of Refugees or the EU Treaties) contain limitations on the application of the rights expressed therein in extraordinary situations, it is important to consider whether the current situation is merely temporary or whether it is already a new reality. If the latter is true, invoking the extraordinary nature of the situation cannot justify the use of derogatory rules alone, and a broader reference to the challenges we face needs to be considered. Continuing to work on migration policy at European level to adapt it to current and future challenges would enable governments to make difficult but necessary decisions on managing migration and responding to migration threats. It could also stimulate discussion of the issue internationally.
The lack of alternatives to accepting applications for international protection and the respect of the principle of non-refoulement certainly require in-depth discussion. It should be noted that these principles were developed after the end of the Second World War, and were characterised by a very different geopolitical situation to that of today. These principles have also been further developed in a number of judgments of the European Court of Human Rights, among others. What remains undisputed, however, is that the Member States should grant refugee status to those who can demonstrate a real threat to their lives or a risk of suffering serious harm in their countries of origin. This principle must remain one of the EU's core values.
The presence of immigrants in host societies and their impact on social cohesion is also a growing challenge. In particular, criminal behaviour of foreigners entitled to permanent residence is a problem. The question of how to deal with the return of third-country nationals posing a security threat or who have a criminal background also needs to be considered in the framework of the upcoming new legislation in the area of return.
At the same time, the European Union needs a steady stream of immigrants to make up for shortages in the labour market, which has a positive impact on the competitiveness of the economy and contributes to the development of science and higher education. Therefore, building on the experience of Talent Partnerships, it seems advisable to discuss a scheme of cooperation with third countries to, on the one hand, prevent illegal migration and enhance readmission cooperation and, at the same time, develop cooperation on legal migration paths to the benefit of all parties. In order to achieve this, it is also necessary to increase cooperation on education and facilitating information on migration in third countries, particularly around the risks and challenges of migration and the alternatives of seeking legal migration pathways rather than trusting people smugglers. The end of the works on the EU Talent Pool regulation seems to be a good moment to start such a discussion[footnoteRef:6]. [6:  https://home-affairs.ec.europa.eu/regulation-establishing-eu-talent-pool_en.] 

Migration processes have become highly politicised in recent years. Consequently, it is high time to complement the existing approach to migration policy implemented both at EU and Member State level in order to respond to public concerns and, at the same time, to better manage migration processes. Safe, controlled and legal migration is beneficial for both origin and host countries as well as, above all, for the migrants themselves. In seeking such an approach, we encourage ministers to answer the following four questions:

1. An in-depth discussion on the new return policy awaits us in the coming months. How can we ensure the coherence of the actions planned in the new legislative framework (directive or regulation) on returns so that it has the expected effect and makes a real contribution to better management of migration processes, increasing the number of voluntary and forced returns of third country nationals with no legal right to stay?

2. While respecting EU and international human rights values, how do we prevent and respond to the exploitation of refugee law, contrary to its intentions, by criminal groups and governments?

3. What should be the pattern of cooperation between the EU and third countries on migration? How is it possible to create an optimal mechanism to prevent illegal migration and improve readmission while opening up opportunities for legal migration?
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